This Article continues my previous review at Alice's two-year mark. As of June 19, 2016, courts have examined 568 challenged patents brought under § 101 motions citing Alice, resulting in 190 valid patents and 378 patents invalidated with an average invalidation rate of 66.5%. The Federal Circuit has upheld 3 patents and invalidated 34 patents-an average invalidation rate of 91.9%.
Courts have also decided a total of 500 motions brought under § 101 citing Alice, resulting in 109 validation holdings and 391 invalidation holdings with an average invalidation rate of 78.2%. Specifically, the Federal Circuit has decided 26 motions, resulting in 2 validation holdings and 24 invalidation holdings with an average invalidation rate of 92 
I. Alice at One

A. Alice's Recap
My one-year review of Alice discussed Alice's procedural history and opinion in detail. 14 
In short, Alice built on Mayo Collaborative Services v. Prometheus Laboratories, Inc.
15 and established a two-step framework for patentable subject matter of computer-implemented inventions:
1. The Mayo/Alice step one "determine [s] whether the claims at issue are directed to a patent-ineligible concept. If so, the Court then asks whether the claim's [additional] elements, considered both individually and as an ordered combination, transform the nature of the claim into a patent-eligible application." 16 2. The Mayo/Alice step two "examine[s] the elements of the claim to determine whether it contains an inventive concept sufficient to transform the claimed abstract idea into a patent-eligible application. A claim that recites an abstract idea must include additional features to ensure that the claim is more than a drafting effort designed to monopolize the abstract idea." 17 Adequate "transformation into a patent-eligible application requires more than simply stating the abstract idea while adding the words 'apply it. "' 18 In Alice the challenged patents claimed "a computer-implemented scheme for mitigating 'settlement risk' (i.e., the risk that only one party to a financial transaction will pay what it owes) by using a third-party intermediary." 19 The Supreme Court found the claims were "directed to a patent-ineligible concept: the abstract idea of intermediated settlement," and were "not enough to supply the inventive concept needed to make th[e] transformation" into a patent-eligible application because the claims did "no more than simply instruct the practitioner to implement the abstract idea of intermediated settlement on a generic computer." 20 
B. Alice's One-Year Review
Following its § 101 framework in Mayo, 21 the Supreme Court considered Alice a "minor case." 22 In fact, CLS Bank-at Alice's oral argument-framed the issue as "a very small problem" that would only impact the "most marginal, most dubious, most skeptical patents," citing the statistics of 57 district court on § 101 and 12 Federal Circuit cases on computer implementation in the four years following Bilski. 23 But the reality post-Alice has unfolded in the opposite direction.
Following Alice, the USPTO issued the 2014 Interim Guidance on Patent Subject Matter Eligibility to examiners on implementing Alice. 24 The 2014 Guidance allowed software claims of either " [i] 
B. Analysis and Recommendation
Alice's invalidation rate seemed to slightly drop through Alice's second year, but the drop was almost unnoticeable. 36 Individually, the invalidation rate ranged from 66% to 93%, which remains very high. Before three venues, namely the district courts, the PTAB and the Federal Circuit, the average invalidation rate was 82.9% at Alice's oneyear 37 http://www.bilskiblog.com/blog/2016/06/two-years-after-alice-a-survey-of-the-impact-of-a-minor-case.html (last visited July 20, 2016). Sachs further noted: "Actually, it's worse than that because statistics presented here are based on published applications, which have historically accounted for 60% of all patent applications. It is reasonable to assume that unpublished applications get the same treatment with respect to § 101 as published ones. The upshot: the actual number of applications rejected due to Alice is likely closer 60,000, and the number abandoned is likely closer to 8,400." Id. at n.1. 36 Tran, One-Year Review, supra note 7, at 541. 37 Id. at 540. 38 Id. at 541; see also Albert, supra note 27 (arriving at the same conclusion). Note that the sample size of the § 101 motions at the Federal Circuit remains insufficiently small (n=26) to fully predict its behavior, thus the opinions may not be wholly indicative of the Federal Circuit's view on software patents. For a tally on how the Federal Circuit judges have voted on § 101 since Alice, see Sachs, Part I supra note 22, at fig. 3 . However, this does not apply to the PTAB (n=223) and the district courts (n=251), where their larger sample sizes could sufficiently predict the cases' outcomes at the PTAB and the district courts.
ommendation remains the same: Plaintiffs should file an invalidation motion at the PTAB, whereas defendants should defend patent validity at the district court. , the district court characterized the challenged patent as claiming "the use of a conventional web browser Back and Forward navigational functionalities without data loss in an online application consisting of dynamically generated web pages." 41 The Federal Circuit found the claims directed to ineligible subject matter because they "represent merely generic data collection steps or siting the ineligible concept in a particular technological environment." 42 In other words, the claims here were directed to the abstract idea of maintaining computer state without recitation of specific activity used to generate that result.
In Intellectual Ventures I LLC, v. Capital One Bank (USA) 43 (July 6, 2015), the two patents at issue claimed (1) "methods of budgeting, particularly methods of tracking and storing information relating to a user's purchases and expenses and presenting that information to the user vis-à-vis the user's pre-established, self-imposed spending limits," and (2) "methods and systems for providing customized web page content to the user as a function of user-specific information and the user's navigation history." 44 The Federal Circuit found the first patent "directed to an abstract idea: tracking financial transactions to determine whether they exceed a pre-set spending limit (i.e., budgeting), . . . [and] the budgeting calculations . . . 'could still be made using a pencil and paper' with a simple notification device even in real time as expenditures were being made." 45 Likewise, the Federal Circuit found that the second patent "claim[s] an abstract idea and do[es] not otherwise claim an inventive concept." In short, the claims simply added generic computer components to financial budgeting. Notably, the Federal Circuit in Intellectual Ventures I held in dicta that the "claims here do not address problems unique to the Internet, so DDR has no applicability. 50 The Federal Circuit found that the claimed invention was "a covered business method patent as that term is understood, and it does not fall within the meaning of a 'technological invention."' 51 The Federal Circuit invalidated the CMB patent as the computer performed "purely conventional" steps to carry out an "abstract idea of determining a price using organization and product group hierarchies." 53 (October 16, 2015) , the challenged patent claimed a "system [which] allows viewers of television programs to respond to offers for products and services displayed on the television screen using a remote control." 54 The Federal Circuit, via a one-line order, 55 affirmed the district court's invalidation of the claims as "an abstract idea because it describes the fundamental concept of relaying a signal containing the sender's identity." 56 The district court viewed the claims as "simply too broadly drawn to withstand the scrutiny required by the Supreme Court's admonition that patents not impede innovation by preempting the basic tools of scientific and technological work." 57 64 (December 28, 2015), the challenged "patent claims methods and systems that screen equipment operators for impairment, selectively test those operators, and control the equipment if an impairment is detected." 65 The Federal Circuit found the claims "drawn to a patent-ineligible concept, specifically the abstract idea of testing operators of any kind of moving equipment for any kind of physical or mental impairment" because "[n]one of the claims at issue are limited to a particular kind of impairment, explain how to perform either screening or testing for any impairment, specify how to program the 'expert system' to perform any screening or testing, or explain the nature of control to be exercised on the vehicle in response to the test results." 66 Furthermore, the Federal Circuit found "[n]othing in these claims-considered as individual elements or an ordered combination-disclose an inventive concept sufficient to transform the abstract idea of testing operators of any kind of moving equipment for any kind of physical or mental impairment into a patent-eligible application of that idea." 67 The Supreme Court denied certiorari review on May 31, 2016. 68 In Mortgage Grader, Inc. v. First Choice Loan Services Inc.
69 (January 20, 2016), the challenged claims were "directed to systems and methods for assisting borrowers to obtain loans." 70 The Federal Circuit invalidated the claims as "directed to the abstract idea of 'anonymous loan shopping"' because the claims "recite nothing more than the collection of information to generate a 'credit grading' and to facilitate anonymous loan shopping," and simply "'add' only generic computer components such as an 'interface,' 'network,' and 'database."' 71 (February 8, 2016 ), the two challenged patents claimed "a system for monitoring shipping containers, . . . 5 steps for monitoring the location and load status of shipping containers, . . . a computerized system for monitoring and recording location and load status of shipping containers relative to a facility, . . . [and] steps for generating a report for monitoring containers to be unloaded without first being placed in a yard at the container facility." 74 The Federal Circuit, via a one-line order, 75 affirmed the district court's invalidation of the claims as "directed to the same abstract idea: monitoring locations, movement, and load status of shipping containers within a container-receiving yard, and storing, reporting and communicating this information in various forms through generic computer functions."
76
In Clear with Computers LLC v. Altec Industry Inc.
77 (February 9, 2016), "[t]he patentsin-suit relate to computer-implemented systems and methods for creating a sales proposal." 78 The Federal Circuit, again via a one-line order, 79 affirmed the district court's invalidation of "the asserted claims [as] directed to the abstract idea of creating a customized sales proposal for a customer." 80 The district court acknowledged that "the contours are often unclear between those inventions that are directed to an abstract idea and those that are not," but found "the claims in this particular case plainly fall within the category of claims that, without some additional inventive concept, are directed to abstract ideas which are ineligible for patent protection. 
BRCA2-Based Hereditary Cancer Test
91 as "instructive," the Federal Circuit nixed this non-coding gene sequencing patent as "directed to patent-ineligible subject matter" because the challenged patent was "directed to the relationship between non-coding and coding sequences in linkage disequilibrium and the tendency of such non-coding DNA sequences to be representative of the linked coding sequences-a law of nature." 92 In In re Brown 93 (April 22, 2016), the challenged invention "claims methods of cutting hair." 94 The Federal Circuit invalidated the claims as "drawn to the abstract idea of assigning hair designs to balance head shape" "coupled with routine and conventional hair-cutting steps." 95 
B. Enfish v. Microsoft
As 101 The district court found the claims were "directed to the abstract idea of 'storing, organizing, and retrieving memory in a logical table' or, more simply, 'the concept of organizing information using tabular formats."' 102 Conversely, the Federal Circuit found "the plain focus of the claims is on an improvement to computer functionality itself, not on economic or other tasks for which a computer is used in its ordinary capacity." 103 The claimed "self-referential table . . . is a specific type of data structure designed to improve the way a computer stores and retrieves data in memory." 104 Furthermore, the patent "specification's disparagement of conventional data structures, combined with language describing the 'present 91 774 F.3d 755, 757 (Fed. Cir. 2014) (invalidating patents "cover[ing] compositions of matter and methods relating to the invention' as including the features that make up a self-referential table, confirm that our characterization of the 'invention' for purposes of the § 101 analysis has not been deceived by the 'draftsman's art."' 105 The Federal Circuit characterized the claims here as "directed to an improvement in the functioning of a computer" and as "directed to a specific improvement to computer functionality" to distinguish Enfish from precedents that invalidated software patents as abstract ideas. 106 The Federal Circuit found the claims here "not simply directed to any form of storing tabular data, but instead are specifically directed to a self-referential table for a computer database."
107 Put simply, the Federal Circuit was "not faced with a situation where general-purpose computer components are added post-hoc to a fundamental economic practice or mathematical equation. Rather, the claims were directed to a specific implementation of a solution to a problem in the software arts."
108 Accordingly, the Federal Circuit found the claims were "not directed to an abstract idea within the meaning of Alice. Rather, they were directed to a specific improvement to the way computers operate, embodied in the selfreferential The Enfish analysis reframes the Mayo/Alice step one inquiry into a bright-line dichotomy of "whether the focus of the claims is on the specific asserted improvement in computer capabilities . . . or, instead, on a process that qualifies as an "abstract idea" for which computers are invoked merely as a tool." 113 In other words, the Enfish framework asks: "is the claimed invention something that makes a computer work better? Or are computers merely being used to do another task?" 114 The former is patentable; whereas the latter is fails under Mayo/Alice step two. 115 The Federal Circuit's Enfish framework signifies a huge departure from "the Supreme Court's rejection of 'categorical rules' to decide subject matter eligibility [ 2014) (claims directed to abstract idea of "organizing information through mathematical correlations" with recitation of only generic gathering and processing activities).
118
C. In re TLI Communications LLC Patent Litigation
In In re TLI Communications LLC Patent Litigation 119 (May 17, 2016, five days after Enfish), the challenged patent claimed "an apparatus for recording of a digital image, communicating the digital image from the recording device to a storage device, and to adminKappos, 561 U.S. 604, 610 (2010)). 117 Rantanen, supra note 114. The Enfish "opinion does not try to fight the idea that there is some subject matter that is not patentable. Instead, it acknowledges that there are limits on patentable subject matter and works with those limits. [The Federal Circuit] considers the precedents in this area and identifies them as fundamentally involving the use of a computer as a general-purpose tool. By defining what is not patentable subject matter in this way, [the Federal Circuit] is freed to identify some 'other' that is outside that impermissible category: developments that improve on the operation of the computer itself." See Rantanen, supra note 114. 118 Enfish, 2016 WL 2756255, at *7 (some internal citations were modified to shorten the block quote). istering the digital image in the storage device." 120 The Federal Circuit analyzed the claims under the new Enfish framework, "ask[ing] whether the claims are directed to an improvement to computer functionality versus being directed to an abstract idea." 121 Unlike the Enfish claims, the Federal Circuit found the claims were "not directed to a specific improvement to computer functionality, [but r]ather, they are directed to the use of conventional or generic technology in a nascent but well-known environment, without any claim that the invention reflects an inventive solution to any problem presented by combining the two." 122 In other words, the claims here are "simply directed to the abstract idea of classifying and storing digital images in an organized manner," and "fail to recite any elements that individually or as an ordered combination transform the abstract idea of classifying and storing digital images in an organized manner into a patent-eligible application of that idea." However, past failures do not predict future results, 125 as Enfish has ignited an optimistic fire in many software patent owners.
126 Enfish (and BASCOM), which came out very late toward Alice's two-year anniversary, 127 could mark a significant turning point for the fate of software patents. Before Enfish, many plaintiffs cited DDR Holdings in attempt to analogize their patents to the patent in DDR Holdings. However, this strategy mostly did not work, as seen by the similar invalidation rate in Alice's second year as compared to Alice's first year. Now with Enfish and DDR Holdings (in combination with BASCOM) as ammunition, plaintiffs would foreseeably have more of a shot to win the § 101 battle.
D. The USPTO's Reaction Immediately After Enfish and TLI Communications
Following Enfish and TLI Communications, the USPTO, on May 19, 2016, issued new guidance instructing examiners to immediately implement Enfish's reinterpretation of Alice/Mayo. 129 The new guidance, on its face, instructs examiners to "develop wellreasoned, substantive rejections rather than conclusory rejections." 130 The guidance emphasizes the Federal Circuit's recognition of Mayo/Alice step one in the Enfish framework: "comparisons to prior abstract idea determinations; a caution against operating at too high a level of abstraction of the claims, and the rejection of the tissue-paper argument that use of a computer automatically dooms the claim (it doesn't)." 131 The guidance concludes with: "[W]hen performing an analysis of whether a claim is directed to an abstract idea (Step 2A), examiners are to continue to determine if the claim recites (i.e., sets forth or describes) a concept that is similar to concepts previously found abstract by the courts." 132 However, "a claim is directed to an improvement in computer-related technology can demonstrate that the claim does not recite a concept similar to previously identified abstract ideas." 133 Notably, the language used to include "a concept that is similar to concepts previously found abstract by the courts" and "not recite a concept similar to previously identified abstract idea," which are not much help, especially when used with the qualifier "can demonstrate." 134 Essentially, the guidance says nothing new, as examiners still have broad power over rejecting patent claims as they see fit. 135 
E. BASCOM v. AT&T
Eight days outside of Alice's two-year mark, the Federal Circuit released its third opinion that upheld the patent-eligibility of a software invention under Alice: BASCOM v. AT&T. 136 Although this opinion is slightly outside of Alice's two-year review, I would be remiss if I did not cover BASCOM. Takeaway. The Federal Circuit's behavior toward Alice's two-year mark is worth paying attention to. 151 BASCOM clarifies when to transition from the Mayo/Alice step one to step two: when step one includes reasonable arguments on either side as to whether a claim is directed to an abstract idea, step two can resolve the question of patent eligibility. 152 In response to § 101 rejections, patent prosecutors can argue (1) under Enfish, the claim is unambiguously directed to a technological improvement, thus, eligible under step one, and (2) with step two as a fallback argument under BASCOM, that even if step one is a "close call," the claim still recites patent-eligible subject matter because "the specific arrangement of features in the claim improves a technological process." 153 
IV. Conclusion
As of June 19, 2016, courts have examined 568 challenged patents brought under § 101 motions citing Alice, resulting in 190 valid patents and 378 patents invalidated with an average invalidation rate of 66.5%. Specifically, the Federal Circuit upheld 3 patents and invalidated 34 patents-an average invalidation rate of 91.9%. Also, courts have decided a total of 500 motions brought under § 101 citing Alice, resulting in 109 validation holdings and 391 invalidation holdings with an average invalidation rate of 78.2%. Specifically, the Federal Circuit has decided 26 motions, resulting in 2 validation holdings and 24 invalidation holdings with an average invalidation rate of 92.3%. The district courts have decided 251 motions, resulting in 84 validation holdings and 167 invalidation holdings with an average invalidation rate of 66.5%. The PTAB has decided 209 motions, resulting in 23 validation holdings and 186 invalidation holdings with an average invalidation rate of 89.7%. In summary, the average invalidation rate of patents before the three venues was 82.9% at Alice's one-year and 78.2 % at Alice's two-year, which could be attributed to the Federal Circuit's release of DDR Holdings.
The Enfish analysis reframes the Mayo/Alice step one inquiry into a bright-line dichotomy of "whether the focus of the claims is on the specific asserted improvement in computer capabilities . . . or, instead, on a process that qualifies as an "abstract idea" for which computers are invoked merely as a tool." In Enfish, the Federal Circuit made clear that it was "not persuaded that the invention's ability to run on a general-purpose computer dooms the claims." BASCOM clarifies when to transition from the Mayo/Alice step one to step two. Together, Enfish and BASCOM (in addition to DDR Holdings) mark a significant turning point for the fate of software patents. Given the late release of Enfish and BASCOM at the end of Alice's two-year anniversary, the downward trend in invalidation rates could continue in Alice's third year.
Stay tuned! 
